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the fact that the defendant's name appeared thereon does not affect 
the case. Foster v. W.adsworth-Howland Co. (1897) 168 HI. 514, 48 
N. E. 163. It is also clear that he was to bear the risk of profit and 
loss as he was bound to deliver the defendant's goods at a stipulated 
sum per week, regardless of the cost. It would seem, therefore, that 
delivering the goods was the undertaking of McGuire rather than that 
of the defendant. Wood v. Cobb (1866) 95 Mass. 58. Even though the 
control of the work as to its result rested with the defendant, this fact 
alone would not make McGuire a servant. Hawke v. Brown 
(1898) 28 App. Div. 37, 50 K T. Supp. 1032; Gall v. Detroit Journal 
Co. (1916) 191 Mich. 405, 15 N. W. 36; McGee v. Stockton (1916) 
62 Ind. App. 555, 113 N. E. 388. According to many decisions it 
would seem that McGuire was an independent contractor. Gf. Burns v. 
Michigan Paint Co. (1908) 152 Mich. 613, 116 K W. 182; Cohen 
v. Western Electric Co. (1906) 50 Misc. 660, 99 IT. T. Supp. 525; Jahn's 
Adm'r. v. Wm. H. McKnight & Co. (1904) 117 Ey. 655, 78 S. W. 862; 
Foster v. Wadsworth-Hotvland Co., supra. 

Negligence — Proximate Cause — Inconsistent Findings op Fact. — The 
defendant leased certain premises to "the plaintiff's employer, covenant- 
ing to furnish heat. The defendant failed to heat the premises as 
agreed, in spite of repeated complaints by the plaintiff. The plaintiff 
became afflicted with tuberculosis. The jury found (1) that the defend- 
ant's failure to perform his covenant constituted actionable negligence 
and was the proximate cause of the plaintiff's injury, and (2) that the 
plaintiff was not contributorily negligent. The trial judge allowed a 
verdict based on these findings. to stand as against a motion for a 
new trial. Hansman v. Western Union Telegraph Co. (Minn. 1919) 
174 W. W. 434. 

The jury, by finding that the defendant's wrongful act was the 
proximate cause of the plaintiff's injury, found that the plaintiff's 
injury was the natural and direct result of the defendant's failure to 
furnish heat, — that the consequences were such as an ordinarily prudent 
man might have anticipated under the circumstances. Kommerstad 
v. Great Northern By. (1913) 120 Minn. 376, 139 N. W. 713; Wallin 
v. Eastern By. (1901) 83 Minn. 149, 86 N. W. 76; Burnham v. Boston 
& Maine B. B. (1917) 227 Mass. 422, 116 N. E. 735. The plaintiff's 
reiterated complaints to the defendant fairly indicate that she not 
only realized that the building was not being properly heated but, also 
knew in some way, just how is unimportant, that the defendant was 
the party upon whom the duty to heat rested. Having this knowledge, 
the plaintiff, as an ordinarily reasonable person, would be charged with 
notice of the results which might naturally flow from the defendant's 
conduct, Borden v. Daisy Boiler-Mill Co. (1898) 98 Wis. 407, 74 K W. 
91; Soutar v. Minneapolis I. E. Co. (1897) 68 Minn. 18, 70 N. W. 796, 
and therefore by continuing to work on the premises, must be held to 
have assumed the risk of those consequences or else to have been 
contributorily negligent. Borden v. Daisy Boiler-Mill Co., supra. The 
findings (1) that the' defendant's act constituted actionable negligence 
and was the proximate cause of the plaintiff's injury, and (2) that the 
plaintiff was not contributorily negligent, were inconsistent and the 
court should not have allowed the verdict to stand. 

QUASI-CONTRACTS — SALES — ACCEPTANCE OF EXCESS QUANTITY OF GOODS 

by Mistake. — The plaintiff contracted to buy and the defendant to 
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sell at a certain price per unit a definite quantity of goods. The 
defendant later offered to deliver a greater quantity, which offer the 
plaintiff refused. The plaintiff received and paid for the goods in 
installments, and through mistake or failure to compute from the 
invoices the total quantity received, he accepted and paid for goods 
in excess of the quantity contracted for. Discovering his error, he 
tendered a return of the surplus and demanded a return of the corre- 
sponding sum of money. The defendant refused, and the plaintiff 
Drought action for money had and received. The defendant demurred. 
Held, the complaint should be dismissed on the merits, the court 
saying that since the plaintiff necessarily knew the quantity he had 
received, and had either forgotten it or neglected to compute it, he 
was bound by his acceptance of the surplus. Rich-Sampliner Co. v. 
Bliss, Jr. and Bensen, Jr. (D. 0., S. D., IT. T. Nov. 18, 1919). Not 
reported at time of going to press. 

Although the plaintiff, by receiving and paying for the goods, may 
be assumed to have accepted them, in accordance with §§ 44(2) and 
48 of the Uniform Sales Act, N. T. Consol. Laws c. 41 (Laws of 1911 
c. 511) §§125(2), 129, that should not preclude an avoidance of the 
sale on the ground of mistake. In an action to recover back money 
paid out by a mistake of fact, it is immaterial that the mistake was 
caused by forgetfulness. Kelly v. Solari (1841) 9 M. & W. *54; Simms 
v. Tick (1909) 151 N. C. 78, 65 S. E. 621. Similarly, where the mis- 
take was honest, though the truth was readily available, negligence 
will not bar recovery, if the situation of the defendant has not been 
altered to his detriment, Hathaway v. County of Delaware (1906) 
185 W. T. 368, 78 N. E. 153; Merrill v. Brantley (1902) 133 Ala. 537, 
31 So. 847, unless the plaintiff deliberately refrained from obtaining 
knowledge. Ash v. McLellan (1905) 101 Me. 17, 62 Atl. 598. Assum- 
ing that the court in the instant case meant that the plaintiff did 
not have actual knowledge that he was receiving a surplus at the time 
he accepted it, its reasoning seems erroneous. In order to sustain its 
decision, the court might perhaps have relied on cases holding that 
where notwithstanding the mistake the plaintiff receives the equiva- 
lent of the defendant's enrichment, no relief will be granted. Kingston 
Bank v. Eltinge (1876) 66 N. T. 625; Taylor v. Rare (1805) 1 Bos. 
& Pul. (N. S.) 260. It seems difficult, however, to distingush on 
principle the reasoning of these cases from that in the cases where 
a contract induced by fraud, having been executed on both sides, is 
avoided and restitution granted. Brown v. Norman (1888) 65 Miss. 
369, 4 So. 293. 

JIight of Privacy — Injunction — Motion Pictures. — The defendant 
proauced a picture of the plaintiff without her consent in a motion 
picture film presenting, as a current event, incidents of her investiga- 
tion of a crime. Outside the theatre were posters advertising the 
film, on which were contained the plaintiff's name and picture. The 
.New York Civil Eights Law, 1ST. T. Consol. Laws c. 6 (Laws of 1909 
c. 14) §§ 50, 51, provides for injunctive relief against the use of the 
name or picture of a living person, for the purposes of trade or adver- 
tising, without his written consent. Held, two judges dissenting as 
to the posters, no injunction would issue. Humiston v. Universal 
Film Mfg. Co. (N. T. App. Div., 1st Dept., 1919) not reported at time 
of going to press, reversing Humiston v. Universal Film Mfg. Co. 
(1917) 101 Misc. 3, 167 N. T. Supp. 98. 



